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Business concept in franchising has become one of the centers of attention that can provide breakthroughs in the

diversity of the economic market in Indonesia. Franchising here can be a means to assist business development

for business owners in Indonesia to become more and more competitive in a sustainable way. This exploratory

research aims to shed light on emerging Intellectual Property Rights concerns in the developing country context

of Indonesia related to franchising businesses. This research uses the normative juridical method, which looks

positive norm written in the book. Seeing the success and progress of franchising made this thing inally in great

demand by entrepreneurs who then turned their business into a franchise for expansion. The results revealed

that the key to the concept owned by this franchise business lies in its intellectual property rights; Intellectual

Property Rights are special rights held directly by individuals or business entities against business systems that

have a distinctive characteristic. Unique in its business, this is certainly done to attract market interest and then

be able to market goods and/or services that have been proven successful so that success can be utilized and/or

used by parties who also want to follow this kind of business model. The importance of this study is to see this

development, which is growing faster and faster; of course, the legal protection of Intellectual Property Rights in

this franchise agreement is important and needs to be protected. The study brings several theoretical and practical

key insights for business lawmakers, scholars, government agencies, and entrepreneurs in Indonesia and the rest

of the developing countries.

© 2021 The Author(s). Published by TAF Publishing.

INTRODUCTION & BACKGROUND OF THE STUDY

Business is an organized or institutionalized personal (pri-

vate) business activity to produce and sell goods and ser-

vices to beneit from the community's needs.

The term business has a more speciic meaning than the

general economic term; business is more focused on com-

mercial enterprises and the interactions between the ac-

tors, which are related to enterprise economics/microeco-

nomics. The characteristics of a business mainly lie in the

goal of achieving proit. Business activities include the pro-

duction, distribution, and sale of goods and services to earn

a proit (Hartmann, Germain, & Grobecker, 2015).

In the Indonesian Dictionary, business is trading, a com-

mercial business inside the world of trade (business sec-

tor) (Pendidikan, 1990). Nurmalina, Sarianti, and Karyadi

(2018) deines business as the overall activity organized

by people working in commerce (producers, traders, con-

sumers, and industry) to improve their standards and qual-

ity of life (Suryo, 2010).

Franchising is a form of a business in which the irst party,

also referred to as the franchisor, gives the right to the sec-

ond party, which is also referred to as the franchisee, fur-

ther to distribute the goods/services within a certain area

and a period, by using the brand, logo, and operating system

that is owned and developed by the franchisor (Disemadi,

Prananingtyas, & Sari, 2020). Article 4 chapter (1) Undang-

Undang No. 42 years 2007, which regulates Franchising,

stipulates that: Franchising is carried out based on the

written agreement between the franchisor and the fran-

chisee with due regard to the law in Indonesia. One party

is granted the right to use the intellectual property rights,

inventions, or commercial features of the other party and is
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rewarded based on the requirements provided for the pro-

vision or sale of goods and services. In simpler terms, the

common thread of franchising is the sale of a comprehen-

sive and ready-to-use business package that includes trade-

marks, materials, and management (Hermoko, 2008).

The franchise agreement is one aspect of legal protection

for consumers party of bad faith from the other party. This

is because the agreement can provide a strong legal basis

for enforcing the legal protection for the parties, especially

if there is a dispute in the future. Through the agreement,

it can also be known about the position of responsibility of

each party (Adilman, 2010).

The growth of local franchises is currently much higher

than the growth of foreign franchises in Indonesia. This

is because local franchisees provide various conveniences

in purchasing their franchises. The tolerance given is also

quitewide, plus continuous promotion andmarketing. Gen-

eral Elucidation of PP Number 42 years 2007 concerning

Franchising states that to improve business development

with the Indonesian concept, it is necessary to encourage

domestic entrepreneurs, especially small and medium en-

terprises, to grow as a reliable and competitive franchise

provider at home and abroad. Especially in the context of

local marketing products (Hanim, 2021; Giwanatara &Hen-

drawan, 2021).

Franchising for intellectual property rights purposes grants

licenses or rights to jointly use two speciic intellectual

property rights namely trademarks (including trademarks,

service marks, and indications) and trade secrets. The

rights to use and two types of intellectual property rights

cannot be separated (Budiana, Scolastika, et al., 2021). If

the Intellectual Property Rights granted are only the rights

to sell or distribute goods or services using certain brands,

which are not accompanied by the authority and or ac-

tions to do certain things, either in the form ofmanagement

or further processing that adds value to the product. The

goods being sold are notmuchdifferent froma formof char-

coal distribution (Basarah & Muidin, 2008).

Brands here become very important in the world of busi-

ness, with both services and the certain goods that have

become famous and sold in the market, manufacturers and

other entrepreneurs compete with other well-known prod-

ucts for their products, even in this case there tend to be un-

healthy ights tend to occur. A brand as an identiier or a dis-

tinguishing mark can describe the guarantee of personal-

ity (individuality) and reputation of the goods and services

produced by their business when they are traded. "Besides

ordinary (single) marks, collective marks are also known,

namely marks are used on goods/services with similarity

which is commerce by several legal entities jointly to distin-

guish them from other goods and/or services that are sim-

ilar" (Dianggoro, 2001).

From the manufacturer's perspective, the brand is owned

by the manufacturer not only guarantees their production,

especially in terms of quality but also helps to support the

promotion and expansions of the products on the market.

Commerce is generally the process of buying goods from

one place and then selling the goods later to make a proit

in another place. Furthermore, from the consumer's per-

spective, brands are needed to select products and know

what to buy. Of course, if the product is not branded, the

product in question is not known to the consumer. There-

fore, a product (whether it is a good product or not) needs a

brand. It is not impossible for a brand that is widely known

to consumers for its quality and price can always be per-

secuted, counterfeited, "hijacked," and even counterfeited

by other unfairly competing manufacturers (Nurani et al.,

2021). There is no denying that.

Therefore, the IPR is a very important thing of a franchise

because, without the IPR included in the franchise, the busi-

ness is not a franchise, so the legal protection of IPR in a

franchise agreement is very important. It is important to

support your franchise business. Franchising as a trading

sub-sector requires adequate protection. That'swhy the au-

thor wants to research legal protection for brand holders in

franchise agreements.

Research Problem

Seeing many issues related to trademark rights protection,

in this study, the author limits the discussion to only cover-

ing how legal protection measures can be given to a trade-

mark right in a franchise agreement. It is required to per-

form studies on franchises in various industries from other

cultural settings, especially the evidence from developing

country context is rare in the existing literature. This study

aims to bridge this gap and explore how Indonesian policies

govern the presence of well-known brands. There is a wide

spectrum of innovation and unique approaches to arrange-

ments. The irst step in preparing a franchise agreement is

to ensure that all partners are on the samepage (Wulandari,

2021). Following that analysis of opposing franchise agree-

ments, understanding the varied approaches and the im-

portance of the law-franchising connection will go a huge

way toward developing a contractual relationship. Thus,

it necessitates an in-depth exploration of the current le-

gal framework related to this unique phenomenon and pro-

vides this research's theoretical and contextual signiicance.
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RESEARCHMETHODS

The author uses a normative juridical research method;

this approach can include a conceptual approach, a law

approach, a case approach, and a comparative approach.

Or the secondary data used. Normative is legal research

aimed at gaining normative knowledge of the relationship

between one regulation and another phenomenon (Ibrahim

& Sewu, 2004). In this study, normative knowledge about

intellectual property rights and legal aspects of franchis-

ing business in Indonesia was tapped. Normative Juridi-

cal Research is a type of research that views law as a doc-

trine or a set of normative rules (law in a book). This re-

search was conducted to study or research legal literature

(Priyono, Riyanto, & Priyono, 2022). Thus based on com-

prehensive literature search in recent databases, books re-

lated to intellectual property rights, laws, and regulations

from Indonesian legal literature and magazines were con-

sulted to gather, organize, content analyze and infer conclu-

sions from available data for this normative legal research.

Standard legal and methodical approaches were followed

during this process.

LITERATURE REVIEW

Deinition and Implementation of Franchise Business

in Indonesia

Franchising means rights or freedoms. In a broad sense, it

is deined as the relationship between the brand owner of a

product and the brand's users. Franchising can also be in-

terpreted as a partnership business activity in a more gen-

eral language. Franchising is the freedom to use brands,

products, and operational systems for a certain time that

has been agreed upon. In other words, brand owners and

brand users have a certain business relationship. In fran-

chising, the party who grants the rights is often referred to

as the franchisor. The partners who receive the franchise

are called franchisees. The term franchise is a combina-

tion of "wara" which means more, and "laba," which means

proit. Franchising in Indonesia itself is regulated in Gov-

ernment Regulation PPNo. 42 years 2007 concerning Fran-

chising. Many franchises are growing rapidly in Indonesia,

such as restaurants, convenience stores, cafes, coffee shops,

etc.

According to Article 1 of the Indonesian Government

Regulation Number 16 years 1997 concerning Franchise

dated June 18, 1997, and Article 1 of the Minister of In-

dustry and Trade of the Republic of Indonesia Number

259/MPP/KEP/7/1977 concerning Provisions and Proce-

dures for Implementing registration of the franchise, the

deinition of Franchise (Franchisee) is: "an agreement in

which one of the parties is granted the right to utilize

and or use intellectual property rights or inventions or

business characteristics—owned by another party with a

fee based on terms and/or the sale of goods and services

(Burhanuddin, 2021).

More speciically, the franchise is an agreement where the

franchisor gives its right to utilize and or use the intellectual

property rights of business characteristics owned by the

franchisor with rewards based on the franchisor's require-

ments that are related to the provision and/or sale of goods

and services. Meantime, The Indonesia Franchise Associa-

tion understands a franchise as a system for selling goods

or services to end customers where the franchisor gives the

rights an individual or company the rights to do business

with a brand, name, system, procedure, and method. Given

for a speciic period that covers a speciic area (Amiruddin,

Annisa, & Putra, 2017). In Indonesia, the franchise system

is divided into at least four types, as follows:

1. Franchise with business format system.

2. Franchise proit sharing.

3. Investment cooperation franchise.

4. Product franchise and trademarks.

Of the four franchise systems, the franchise system cur-

rently developing in Indonesia is product and trademark

franchise and business format system franchise (Isnaeni,

2016). Product and trademark franchise is the simplest

form of franchising. For product and brand franchises, the

franchisor grants the franchisee the right to sell the prod-

ucts that are developed by the franchisor in combination

with a permit to use the franchisor's brand (Pohan, 2020).

Thus, there are two parties involved in a franchise agree-

ment, namely the franchisor and the franchisee. The fran-

chisor is the party who gives rights to other people to take

advantage of their intellectual property or sell and use the

products and characteristics of the business they own. At

the same time, the franchisee is a business entity or indi-

vidual who has the right to use the intellectual property

that has been granted by the franchisor (Ginting, 2021; As

& Purba, 2017).

This agreement is a special agreement because the fran-

chise contract, according to the concept of civil law that con-

sidered a special agreement because it is not written in the

Civil Code (KUHPerdata). A franchise contract is recognized

as an agreement based on the principle of freedom of con-

tract as stated in the provisions of Article 1338 of the Civil

Code. Article 1338 of the Civil Code stipulates that an agree-

ment made legally by the parties applies as law for those

who make the contract agreement. An agreement is de-

clared valid if it fulills the provisions of Article 1320 of the
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Civil Code regarding the conditions for a valid agreement.

The conditions for the validity of the agreement based un-

der Article 1320 of the Civil Code are as follows:

a. The agreement between parties binds them.

b. The ability to participate.

c. There is a certain subject matter.

d. A lawful reason

From a legal perspective, franchising involves areas of con-

tract law, particularly agreements on licensing, the law on

commercial names, brands, patents, models, and designs.

These legal ields can be grouped into contract law and in-

tellectual property rights. Firstly, franchising was intro-

duced in the 1850s by Isaac Singer, a Singer sewingmachine

manufacturer who wanted to expand sales of his machines.

Although his efforts failed, he was the irst to introduce this

franchise business format in the United States. Thismethod

was then followed by another successful franchisee, John S.

Pemberton, The founder of Coca-Cola.

In practice, the franchise agreement must be written/made

in good and correct Indonesian by referring to the existing

legal rules, as has been written in Article 4 PP No.42 years

2007 that:

(1) Franchising will be conducted based on awritten agree-

ment between the franchisor and the franchisee in consid-

eration of Indonesian law.

(2) If the contract in the chapter (1) is written in a foreign

language, the contract must be translated into Indonesian.

Article 5 of PP No.42 years 2007 also explains that the

Franchise agreement must at least contain the following

(Shubhan, 2020):

a) Party name and address;

b) Type of Intellectual Property Rights;

c) Activities of the business;

d) Rights and obligations of parties;

e) Assistance support, equipment, operational guidance,

training, and marketing that the franchisor provides to the

franchisee;

f) Business land/area;

g) The term of the agreement;

h) Procedure for payment of compensation;

i) Ownership, change of ownership, and right of heirs;

j) Dispute resolution; and

k) Procedures of extending, termination, and contract ter-

mination.

More details are explained in PERMENDAG No.53/M-DAG

PER/8/2012, the franchise agreement which explains the

contents of the franchise agreement contains at least:

1) The names and addresses of the parties that dealwith the

agreement, namely the franchisor and the franchisee

a. Company name/address;

b. Name/address of the owner/person in chargeof the com-

pany;

2) Types of Intellectual Property Rights, namely the type of

IPR of the franchisor, such as company brands and logos,

outlet/store designs, management/marketing systems, and

franchised condiments (which are engaged in the F&B busi-

ness)

3) Business activities namely agreed on business activities

such as retail, education, restaurants, pharmacies, or work-

shops;

4) Rights and Obligations of the franchisor and franchisee,

namely the rights owned by both the franchisor and the

franchisee (Sanjaya, 2016), such as :

a. The franchisor is entitled to receive a royalty fee from the

franchisee, and the franchisor is obliged to provide contin-

uous guidance to the franchisee;

b. The franchisee has the right to use IPR or characteristics

of the business ownedby the franchisor; then the franchisee

is obliged to maintain the code of ethics/conidentiality of

IPR or business characteristics given by the franchisor;

5) Facility assistance, operational guidance, training, and

marketing provided by franchisors to franchisees, such as

facility assistance in the form of provision, computer main-

tenance, and Information Technology (IT) programs for the

management of business activities;

6) Business Land/Area, namely the area restrictions given

to franchisees by franchisors to develop franchise busi-

nesses such as Sumatra, Java, Bali, or the whole of Indone-

sia;

7) The term of the agreement, namely the start and end of

the agreement as of the agreement letter, is signed by both

parties;

8) The procedure for payment of compensation, namely the

procedure for provisions including the time and method of

calculating the amount of compensation such as a fee (roy-

alty fee) if agreed upon in the agreement, which is the re-

sponsibility of the franchisee;

9) Settlement of disputes, namely the determination of the

location/location of dispute resolution, such as through the

Arbitration Court with due observance of Indonesian law;

10) The procedure for extending, termination, and contract

discontinuation end automatically if the period speciied in

the agreement has ended. The agreement can be extended

again if desired by both parties with the provisions that are

mutually determined;

11) Guarantee from the franchisor to continue to carry out

his obligations to the franchisee in accordancewith the con-

tents of the agreement until the termof the agreement ends;
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12) Several garages are to be managed by the franchisee.

In the franchise agreement registration, the franchisee and

franchisor must register a franchise agreement with a writ-

ten statement (prospectus). The registration needs to be

carried out in the context of fostering business by way of

franchising (Nurmalina et al., 2018). In this case, Article 10

chapter "1 PPNo. 42 years 2007 about Franchising" also ex-

plains that the Franchisor is required to register a Franchise

offer prospectus beforemaking a Franchise agreementwith

the Franchisee (Siregar, 2018). Written in Article 11, chap-

ter 1, Franchisees are required to register a Franchise agree-

ment.

Franchise Arrangements in Indonesia

The essence of legal certainty regarding the franchise for-

mat in Indonesia began on June 18, 1997, with the Govern-

ment Regulation (PP) No. 16 of 1997 concerning Franchise.

PP No. 16 years 1997 concerning Franchising has been re-

voked and replaced with PP No. 42 years 2007. With the is-

suance of this Government Regulation to improve business

development with franchising throughout Indonesia, it is

necessary to encourage national entrepreneurs, especially

small andmedium-sized entrepreneurs, to grow as national

Franchisors who are reliable and have competitiveness at

home and abroad, especially in the context ofmarketing do-

mestic products (Dube & Mutalib, 2021). In addition, the

government believes it needs to recognize the legality and

integrity of overseas and domestic franchisor businesses in

order to increase the transparency of business information

provided by domestic companies in the making of goods

and/or services with franchising. In addition, the govern-

ment can monitor the data on the franchises, both on the

number and types of businesses being franchised. For this

reason, before entering into a FranchiseAgreementwith the

Franchisor, the Franchisors need toprovide the government

and potential franchisees with a franchise prospectus. On

the other hand, if there is a franchise agreement, the fran-

chiseemust present the franchise agreement to the govern-

ment (Priyono et al., 2022).

The franchisor must submit a Franchise to offer prospectus

to the Government and the prospective Franchisee. On the

other hand, if there is an agreement on a Franchise agree-

ment, the Franchiseemust submit the Franchise Agreement

to the Government.

This government regulation is expected to provide fran-

chisors and franchisees with business and legal security in

marketing their products. Furthermore, other provisions

that support legal certainty in the franchise business format

are as follows:

1. KEMPEN Industry and Trade of the Indonesian Republic

No. 259/MPP/KEP/7/1997 Dated July 30, 1997, concern-

ing Provisions on Procedures for Implementing Franchise

Business Registration.

2. PERMIT of Industry and Trade of the Republic of In-

donesia No. 31/M-DAG/PER/8/2008 concerning Franchis-

ing Implementation.

3. UU No.14 years 2001 about patents.

4. UU No.15 years 2001 about brands.

5. UU No.30 years 2000 about Trade Secrets.

There are still many who are skeptical of legal certainty, es-

pecially in the Indonesian franchise industry. However, le-

gal certainty in running a business in the form of a fran-

chise ismuch better than before 1997. The increasing num-

ber of legal umbrellas that can protect franchises proves

this (Triasih & Muryati, 2020). The development of fran-

chises in Indonesia, especially in the fast-food sector, has

progressed very rapidly. This is possible because our en-

trepreneurswhoare registered as franchiseesmust develop

their business with the main franchise they received by

seeking or appointing a follow-up franchise. The network

in the form of a franchise business using a pyramid system

or grid systemwill continue to grow in the future (Sugeng&

Adi Nur Rohman, 2019). There are several franchise associ-

ations in Indonesia, including APWINDO (Indonesian Fran-

chise Entrepreneurs Association), WALI (Indonesian Fran-

chise and LicensingAssociation), andAFI (Indonesian Fran-

chise Association). International Franchise and Business

Concept Expo (Dyandra), Franchise License Expo Indone-

sia (convex panorama), Info Franchise Expo (Neomagazine

and Indonesian Franchise).

Explanation of Brand Rights Legal Framework

Trademark rights are exclusive rights granted by the state

to the owner of a mark registered in the general register

of trademarks for a certain period of time using the mark

himself or giving permission to a person or several people

or a legal entity to use it. Exclusive Rights can strengthen

a strong market position, return investment, increase sales

and negotiating power, provide a positive image for the

company, aswell as increase the opportunity to acquire con-

sumers. Trademark rights as immaterial property rights

can also be transferred or transferred. This is evidence

UU No. 20 years 2016 concerning Marks and Geographi-

cal Indications has followed the principles of property law

adopted by all countries in the world in the preparation of

their trademark laws. As an immaterial object, a brandmust

also be respected as a personal right of thewearer (Santoso,

2009). The form of respect for personal rights is the recog-
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nition by law of the existence of property rights, whether

it is ownership rights to material objects or property rights

to immaterial objects such as trademark rights. Property

rights as the most perfect material rights, of course, when

compared to other material rights provide perfect enjoy-

ment to the owner. One formof acknowledgment of the per-

fectmaterial rights is the permission by law for thematerial

rights to be transferred or transferred by the owner (Suryo,

2010).

Trademark rights are signs in the form of images, names,

words, letters, numbers, colour schemes, or a combination

of these elements that are distinctive and are used in the

trading of goods and services. Based on Article 1 point 1 UU

Trademark No. 15 years 2001, a mark is considered valid if

themark has been registered in the trademark register. The

irst party to register has the right to the mark and can ex-

clusively use the mark, while the other party may not use

it, except with permission (Soliman, Hagar, Ibid, & El Sayed,

2015). Without registration, there will be no rights to the

mark. This is stated in Article 3UUNo. 15 years 2001which

states, "Trademark right is a special right that the owner of a

trademark registered in the general trademark register can

use it by himself/herself, jointly use it by one or more per-

sons, or permit a corporation to use it." . From the law, it is

necessary to explain that the use of a mark is different from

the ownership of a mark (Purwandoko, 2002).

Not all marks can be registered. Article 4 UUTrademarkNo.

15years 2001 states, "Marks cannot be registeredon theba-

sis of an application submitted by an applicant with bad in-

tentions". A mark cannot be registered if the mark contains

one of the elements as referred to in Article 5:

1. Contrary to the prevailing laws and regulations, religious

morality, decency, or public order;

2. Has no distinguishing power;

3. Has become public property. Or a description or relation-

ship of a product or service;

4. For which registration is requested.

So, in the law of granting trademark licenses, it is expressly

stated that the licensed mark is a mark that must be dif-

ferent from other marks that have been registered at the

trademark ofice and therefore obtain protection in a sep-

arate law. According to Article 40 chapter (1) UU No.15

years 2001 concerningMarks, trademark ownership can be

obtained by way of inheritance, will, grant, agreement, or

other causes justiied by law. While the use of the mark can

be done by the owner himself, or by other people with the

permission of the brand owner. This permission can be ob-

tained through a license or franchise (Solihin & Santiago,

2021). If someone uses someone else's mark without the

trademark owner's permission, then the mark owner can

sue the mark user without that permission (Syamsuddin,

Nazir, & Saputra, 2007).

The claim can be made under civil law or criminal law. This

can be concluded from Article 72 to Article 77 UU No.15

years 2001 concerning Brands. As Article 76 chapter (1)

the owner of a registeredmark can ile a lawsuit against an-

other party who illegally uses the trademark that is in prin-

ciple or completely similar, with respect to similar goods or

services, in connection with the use of the trademark. The

owner can request the termination of the proceedings. The

lawsuit as referred to in chapter (1) must be iled to the

Commercial Court (Susanti, efendi, & sari, 2020).

It is explained in Article 77 where a lawsuit for infringe-

ment of a mark as referred to in Article 76 can be iled by

the licensee of a registeredmark either alone or jointlywith

the owner of the mark concerned. Civil lawsuits for com-

pensation can also be iled by mark holders, particularly

against geographical indications, as conirmed in Article 57

UU Trademark. The right to ile a trademark lawsuit in civil

law as stated in Article 76 chapter (1) and Article 77 does

not reduce the state's right to commit criminal acts in the

ield of trademarks as conirmed in Article 90 to Article 95

(Wulandari, 2021).

The protection of the mark is a form of protection of the

franchise agreement to create a climate of fair business

competition in Indonesia. In UU No.20 years 2016 concern-

ing Marks and Geographical Indications replacing Law No.

15 years 2001. The seriousness of the government in op-

timizing the protection of trademarks in Indonesia is ex-

pected to provide legal certainty for owners of registered

marks in Indonesia and to accelerate the registration of

trademarks in Indonesia. The three functions of the mark

make the legal protection of the mark very meaningful. In

accordance with the function of the brand, as a distinguish-

ing mark, the brand owned by one person should not be

the same as the brand owned by another person (Ginting,

2021).

Theory of Legal Protection

Through somekind of effort from the government in a coun-

try through available legal advice. Among them is to help

legal subjects recognize and understand their respective

rights andobligations, aswell as in dealingwith problemsof

dificulty in obtaining infrastructure and facilities to obtain

their rights (Jamil et al., 2020). The government as a rep-

resentative of a country, as well as the goals of the country

itself, the government must ensure the realization of rights

and obligations, this aims to protect the nation in a country
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and to realize social justice for all the people of that country

is included in the meaning as legal protection (Hartanto &

Ratnawati, 2020).

This paper is supported by the theory of legal protection be-

cause according to the author's view, the law here can pro-

tect a person's interests by sharing his power, then taking

action in the context of his interests, where that interest is

the target of rights. Fitzgerald (1966) explained: "That the

law aims to integrate and coordinate various interests in so-

ciety by limiting the variety of interests such as in a trafic

interest on the other" (Amiruddin et al., 2017).

The legal protection that is pursued through legislation has

basic legal principles. Likewise, legal protection is provided

through efforts to make and include steps through legisla-

tion that has a purpose, the thing is planned through strate-

gies and policies. All of these things can be found in any law

that seeks the same goal, namely the protection of the law

(Fuditia, 2021).

Protection is also a very important element in rights, as

Houwing has stated that "rights are interests that are pro-

tected by law in a certain way" (Burhanuddin, 2021). Thus

the law must consider these interests carefully so that it

can then create a balance between these interests. Marzuki

(2021) also argues that "the lawmust function in achieving

the goal of peace and prosperity, the goal of achieving peace

and prosperity can be realized if the law provides as much

as possible a fair arrangement" (Syamsuddin et al., 2007).

While the right itself is power by law against legal subjects

that are closely related to rights and obligations, rights are

related to obligations, "meaning that if a person has rights,

then his partner is an obligation to others" (Solihin & Santi-

ago, 2021). Thus, rights are an essential thing that exists in

every human being by nature, because with this right then

the law is needed tomaintain the continuity of the existence

of rights in the pattern of social life, as well as other legal

subjects where in this paper is a trademark right of existing

intellectual property, of course, this requires deinite legal

protection so that its existence is also maintained. This is

where this interest is not only created by the state because

interests like this actually already exist in social life, then

the state regulates which ones must be protected. Accord-

ing to PeterMahmud, there are 3 (three) elements in a right,

namely 1. The element of protection; 2. The element of

recognition; and 3. The element of will. "If the principle

of justice is implemented, then a good and ethical business

will be born" (Prasetyo et al., 2013).

Thus the legal protection provided for this is an application

of the principle of recognition and protection of human dig-

nity which is guided by Pancasila and the principles that ex-

ist in the rule of law based on Pancasila. So that every legal

subject can and has the right to get protection from the ex-

isting law because almost all relationships within the scope

of the law must of course get deinite protection from the

law itself. So because of that, there are many kinds of legal

protections that exist in the community in a country.

Isnaeni (2016) argues that basically the issue of "legal pro-

tection in terms of its source can be divided into two (2)

types, namely "external" legal protection and "internal" le-

gal protection (Aminlari, 2019). Thus, internal legal pro-

tection is basically meant to be packaged by the parties in-

volved in the agreement, which at the time of forming the

clause of the existing contract, the parties certainly want

their interests to be accommodated on the basis of an agree-

ment (Karamoy, 2013). Then all types of risks that exist

and may arise must be endeavored so that they can be min-

imized through clauses that have been agreed on the ba-

sis of agreement, so that thus the parties will receive bal-

anced legal protection in accordance with the agreements

that have been made from the parties themselves so that

the legal standing for the two of them to be relatively equal

in the sense that the parties have the same/balanced bar-

gaining power, thus on the basis of the principle of freedom

of contract, the parties in the agreement have the lexibility

to then state their will in accordance with the interests of

each party. "This pattern is used as the basis when the par-

ties assemble the clauses of the agreement they areworking

on so that the legal protection of each party can be realized

in a straightforward manner on their initiative" (Masulili,

Utomo, & Syechfani, 2010).

ANALYSIS AND DISCUSSION

Protection of Brand Rights

Brands need to be protected because they are immaterial

assets that can bring high economic beneits or are of high

value. This can happen if they are used to market a particu-

lar product (Williamson, 2002). The high quality of a prod-

uct is characterized by a well-known brand (attached to the

merchandise). However, to discuss the legal protection of

the franchise agreement, the author irst suggests several

strategic functions of the franchise agreement, namely:

1. Socio-Economic functions, this sector includes the provi-

sion of goods and services to consumers, contributes more

than a part of economic growth, and contributes to the

country's foreign exchange revenue.

2. Socio-political function, this sector is also very important,

especially in terms of efforts to absorb workers and reduce

poverty. The method of distribution of funds is closely re-

lated to the agricultural sector, and the possibility of pro-
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moting economic development in rural areas is inancially

supported

3. Seeing the potential and very strategic functions, the gov-

ernment's contribution is to provide legal protection, both

preventive legal protection, and repressive law.

1. Preventive legal protection is a form of protection that

leads to preventive actions. The goal is to reduce the

chances of trademark infringement (Tanya, Simanjuntak, &

Hage, 2010). This step is focused on monitoring the use of

brands, protecting the exclusive rights of trademark rights

holders, and advising every franchise agreement to get legal

protection.

2. Repressive legal protection is protection that is carried

out to resolve or overcome an event or occurrence that has

occurred, namely in the form of a violation of trademark

rights. In repressive protection, the imposition of clear and

irm sanctions for perpetrators of trademark infringement

in accordancewith the applicable Trademark Lawmust also

be carried out by law enforcement oficers in a irm and

consistent manner. This consistently will provide legal cer-

tainty, especially for trademark rights holders. M. Yahya

Harahap said that the legal protection for the owner of the

mark includes the use or exploitation of the mark which

consists of:

1) Protecting the use of exclusive trademark rights, includ-

ing:

a. Using brand marks as logos, labels, or images in corre-

spondence, on goods or services, on packaging in advertise-

ments or promotions.

b. Exclusively enjoy the manifestations born of the brand,

including goodwill or well-known, high reputation, the in-

dication of the source of origin/geography, cultural touch

(culture attachment), and a touch of familiarity (Marzuki,

2021) (familiar attachment).

2) Protect the exclusive right to use the mark as a means of

exploitation to gain proit in trade, including:

a. Marketing of goods or services in national, regional, and

global trade;

b. Keep goods protected by trademarks, provided that they

do not conlict with the provisions of monopoly and specu-

lation to increase prices;

c. Supplying goods;

d. Exporting goods.

3) Protect the right to expand the territory and market-

ing segment, in accordance with the market system or free

trade and carry out in accordancewith theprinciples of free,

honest, and healthy competition.

4) Protect the transfer or transfer of trademarks in the form

of:

a. Transfer based on the general title in accordancewith the

provisions of inheritance law;

b. Transfers in all forms of transactions permitted by law

(selling, using, and donating);

c. In the form of a license, giving permission to another per-

son or legal entity to use it.

Legal protection by using a constitutive system in deter-

mining rights to trademarks basically guarantees legal cer-

tainty. The existence of domestic products should be pro-

tected so that their rights are fulilled (Khairiyati, 2018).

Thus, cooperation in franchise agreements can help in-

crease entrepreneurs who own brands of domestic prod-

ucts to obtain rights to their brands. Franchising is a recip-

rocal agreement because both the franchisor and the fran-

chisee are obliged to fulill certain achievements. From the

given formula, we can describe the following things (Sugeng

& Adi Nur Rohman, 2019).

Rules of contractual integrity, especially agreements inbusi-

ness dealings, are governed by the rules. The rules of the

Indonesian Basic Law were then considered unnecessary

to the spouses' interests, particularly in terms of legal re-

course and conlict settlement (Besen & Raskind, 1991).

The government releases many regulations that expressly

control existing contracts is required to meet the juridical

requirements of business persons. Companies, trademarks,

contracts, and proprietary information are all examples of

inancial assets. Copyright owners must additionally estab-

lish the proprietary information that accompanies the fran-

chise marketing strategies in order to receive more dei-

nite legal state protection. The legal protection franchise,

directly and indirectly, intended the intellectual property

rights.

CONCLUSION

Legal protection for holders owned by the franchise will

be more protected if the Franchise Agreement has regu-

lated the protection of intellectual property rights, espe-

cially trademarks, namely by agreeing on certain limits that

must be obeyed by the franchisee, which is directly or in-

directly aimed at protecting the rights of the franchisee. In

the Franchise Agreement that protects trademark rights, it

is also stipulated that themandatory protection of trade se-

crets is provided for at least 2 (two) years after the end of

the agreement period. In addition to this, IPR in the fran-

chise business is also very protected by laws and regula-

tions relating to intellectual property rights, namely: Copy-

right Law, Trademark Law, and Trade Secret Law. This re-

search not only provided highlights of the Indonesian le-

gal system related to franchise and franchisee relationships
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but also have highlighted the gaps in the framework to

grab the attention of the policymakers and business law ex-

perts to overcome the real business challenges faced by en-

trepreneurs and SME owners in developing country context

speciically in the Indonesian context.

Limitations and Future Research Directions

This study has several time, space, and budget constraints

and limited access to legal literature and oficial sources.

These literary sources require huge effort and inluence to

get proper access, and then organizing this data for a sin-

gle study is another major challenge. Future studies may

be inanced by government bodies to overcome these barri-

ers and enhance this research's generalizability. Future re-

search attempts are welcomed in cross-cultural and cross-

country contexts based on regional perspectives. A compre-

hensive comparison of such legal studies in the ASEAN re-

gion can bring several key policy insights for a wider audi-

ence in the future.
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